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Dana Morton, Esq. Ronald J. Ricci, Esq.
Assistant Prosecutor Ricci & Fava

Middlesex County Prosecutor’s Office 16 Furler Street — 2nd Floor
25 Kirkpatrick Street, 3™ Floor Totowa, New Jersey 07512

New Brunswick, New Jersey 08901

Re:  The State of New Jersey v. Gary Worrell
Indictment No. 20-02-00340-I; Prosecutor File No. 19006228

Dear Counsel:

Please accept this correspondence in lieu of a more formal decision concerning the
Defendant’s Motion to Suppress. This decision is based upon the bodycam footage obtained from
the night of the arrest, as well as from the suppression hearing held on July 16, 2020. It also
supplements the decision I placed on the record today at our status conference.

FACTS

On December 22, 2019, Ptl. DePasquale of the Edison Township Police Department was
on drunk driving enforcement detail. The officer observed the defendant’s car stopped at a traffic
light, with both windows heavily tinted, in violation of Title 39. When the light turned green, it
took the car several seconds to accelerate and was traveling at about 25-mph in a 50-mph speed
zone. This caused Ptl. DePasquale to activate his overhead lights and initiate a motor vehicle stop

on southbound U.S. Highway and Old Post Road. There were three passengers in the car along
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with the defendant, who was driving. Search of the defendant led to officers finding three (3)
oxycodone pills in his right jean pocket. A search of the vehicle resulted in the finding of a loaded
Millennium G2 .4 caliber handgun, serial number SKN05497, loaded with ten bullets and one in
the chamber inside the purse of the vehicle’s front seat passenger.
PROCEDURAL HISTORY

Defendant was placed under arrest for possession of a controlled dangerous substance,
unlawful possession of a handgun, and being under the influence of CDS. On February 20, 2020,
a Middlesex County Grand Jury returned Indictment No. 20-02-340, charging defendant with the
following: second-degree unlawful possession of a handgun, in violation of N.J.S.A. 2C:39-5B(1);
third-degree possession of a controlled dangerous substance, oxycodone, in violation of N.J.S.A.

2C:35-10A(1); third-degree hindering own apprehension, in violation of N.J.S.A. 2C:29-3b(4);

and third-degree knowingly exhibiting a false government issued driver’s license or other
identification, N.J.S.A. 2C:21-2.1C.
DEFENDANT’S ARGUMENTS

The defendant makes two main arguments: the search of defendant was illegal, and the
search of defendant’s motor vehicle was illegal. The defense argues that although the motor vehicle
stop was a valid one, there is nothing in the facts to indicate that the traffic violation, or anything
that happened after, caused the officers to believe that the defendant was armed or dangerous.
When the officer searched into the defendant’s pocket he had not yet been arrested and therefore
it was an illegal search which lead to an illegal finding of the three oxycodone pills. Stemming
from the illegally seized oxycodone pills, the defendant was ordered to sit in the back of the patrol
car and a search of his vehicle was conducted. They likened the case to Robinson, where the search

of a passenger compartment of a car incident to arrest cannot be sustained where the occupant has

2| Page
5



been arrested and secured elsewhere because the potential for obtaining a weapon has been
eliminated.
STATE’S ARGUMENTS

The State first argues that the defendant was lawfully asked to exit the vehicle. Based on
the officer’s initial observations, defendant was believed to be operating a motor vehicle under the
influence of a controlled dangerous substance. An open container of alcohol was observed in plain
view. The State also argues that the search of the car was reasonable because the defendant
appeared to be under the influence of a controlled substance and an apparent raw marijuana smell
stemming from the vehicle. They liken the case to Nunez, where the officers smelled alcohol and
noticed that the driver had red eyes, which led the officers to conduct a full vehicle search. Through
various case law, the state argues that the smell of marijuana alone is sufficient to conduct a search
of a vehicle.

DECISION

Both the United States and New Jersey constitutions have made clear the intention to
protect individuals from unreasonable searches and seizures. U.S. Const. amend. IV; N.J. Const.
Art. L, 9§ 7. Any search or seizure under the federal and New Jersey constitutions must be reasonable

under the circumstances. Delaware v. Prouse, 440 U.S. 648, 65355 (1979); State v. Bruzzese, 94

N.J. 210, 217 (1983), cert. denied, 465 U.S. 1030 (1984).

A warrantless search is presumed invalid, but the presumption may be overcome if the

search falls under an exception established by the U.S. Supreme Court. State v. Wilson, 178 N.J.
7, 12 (2003). The State must show by a preponderance of the evidence that the search was validly
conducted under a recognized exception to the warrant requirement. State v. Sugar, 100 N.J. 214,

238 (1985); State v. Contursi, 44 N.J. 422, 425 (1965); State v. Brown, 132 N.J. Super. 180, 185

(App. Div. 1975). The U.S. Supreme Court found that a search warrant is unnecessary “where
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there is probable cause to search an automobile stopped on the highway; the car is movable; the

occupants are alerted; and the car’s contents may never be found again if a warrant must be

obtained.” Chambers v. Maroney, 399 U.S. 42, 51 (1970) (citing Carroll v. United States, 267 U.S.
132 (1925)). This decision laid the foundation for the automobile exception.

The U.S. Supreme Court later held that the automobile exception applies “when a vehicle
is being used on the highways, or if it is readily capable of such use and is found stationary in a

place not regularly used for residential purposes—temporary or otherwise.” Cal. v. Carney, 471

U.S. 386, 392 (1985). In New Jersey, the exception has been interpreted to permit warrantless
searches of (1) readily movable vehicles when (2) the police officers have probable cause to
believe that the vehicle contains contraband or evidence of a crime and (3) the circumstances

giving rise to probable cause are unforeseeable and spontaneous. State v. Alston, 88 N.J. 211, 233

(1981); State v. Witt, 223 N.J. 409, 447 (2015). A warrantless search is presumed invalid, but the
presumption may be overcome if the search falls under an exception established by the U.S.

Supreme Court. State v. Wilson, 178 N.J. 7, 12 (2003). The burden is on the State to show by a

preponderance of the evidence that the search was valid. State v. Maryland, 167 N.J. 471, 489

(2001).

Probable cause is the minimal requirement for a reasonable search permitted by both the
New Jersey and federal constitutions. See State v. Waltz, 61 N.J. 83, 87 (1972); Chambers v.
Maroney, 399 U.S. 42, 51 (1970). Probable cause is the “well-grounded suspicion that a crime has

been or is being committed.” State v. Nishina, 178 N.J. 502, 515 (2003) (quoting State v. Sullivan,

169 N.J. 204, 211 (2001)); see also Michigan v. Summers, 452 U.S. 692 (1981) (explaining that

officers may perform an investigatory stop of an individual if there is reasonable and articulable

suspicion that the individual is involved in a crime).

4| Page



For a motor vehicle stop, the State must show that “the police lawfully stopped the vehicle,

not that it could convict the driver of the motor vehicle offense.” State v. Heisler, 422 N.J. Super.

399, 413 (App. Div. 2011). Police officers’ decision to conduct an automobile stop must be based

on a reasonable and articulable suspicion (typically that a motor vehicle violation has

occurred). State v. Barrow, 408 N.J. Super. 509, 517 (2009); State v. Carty, 170 N.J. 632, 63940
(2002). The standard for reasonable and articulable suspicion is objective; an officer cannot make
a stop based on a subjective hunch. State v. Puzio, 379 N.J. Super. 378, 381-82 (App. Div.
2005); State v. Davis, 104 N.J. 490, 505 (1986). An officer must have at least reasonable suspicion
in order to justify an automobile stop. State v. Egan, 325 N.J. Super. 402, 411 (Law. Div. 1999).
A traffic violation constitutes a sufficient objective basis for a motor vehicle stop. Barrow, 408
N.J. Super. at 518. In addition, “the reasonableness of the detention is not limited to investigating
the circumstances of the traffic stop. If, during the course of the stop...the circumstances ‘give rise
to suspicions unrelated to the traffic offense, an officer may broaden [the] inquiry.”” State v.
Dickey, 152 N.J. 468, 479-80 (1998).

In the present matter, the police conducted a search of the driver (defendant), the
passengers, and the vehicle, when the defendant was pulled over for a motor vehicle violation. To
begin, the officer who conducted the search of the driver testified that he asked the defendant to
step out of the vehicle after checking his license because he was acting nervous. Nervousness

alone, however, does not satisfy the requisite probable cause needed to conduct a search of a

person. State v. Pineiro, 181 N.J. 13, 29 (2004) (holding under the totality of the circumstances
officer’s failed to support a finding of probable cause to seize a cigarette pack from the defendant
when he appeared nervous and began to cry when officers questioned him).

Once outside of the vehicle, the police conducted a search of the driver. At that time there

was no probable cause to believe the vehicle contained any contraband or evidence of a crime.
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When the defendant was asked to step out of the vehicle, he was not under arrest. Even more, on
cross-examination, the Officer testified that he did not believe that the defendant had any weapons
on his person. Most importantly, by the Officer’s own admissions during testimony he did not have
the requisite probable cause to search the defendant’s person at the time that he conducted the
search. Given that the defendant’s nervousness did not amount to probable cause and the officer’s
own admission of lack of probable cause, the three pills seized from the illegal search of the
defendant must be suppressed.

The next question then becomes whether the search of the motor vehicle was justified. As
previously stated, generally, a warrantless search is presumed to be invalid. To justify a warrantless
search, once there is a valid stop, the Fourth Amendment of the United States Constitution and art.
I, 97 of the New Jersey Constitution require that the conduct of the officer who undertook the
search was objectively reasonable without regard to underlying motives or intent. Under the
automobile exception, a warrantless search of a motor vehicle is sustainable as reasonable if there
exists probable cause to believe the vehicle contains contraband or evidence of a crime. State v.
Colvin, 123 N.J. 428, 429-30 (1991); State v. Pierce, 136 N.J. 184, 204 (1994). Probable cause is
measured by the objectively reasonable standard and is derived from the factual circumstances
present at the time of the search.

While probable cause has been described as an “elusive concept incapable of being
precisely defined,” it is less than the evidence necessary to convict but more than “a mere naked
suspicion.” State v. Waltz, 61 N.J. 83, 87 (1972) (citing State v. Mark, 46 N.J. 262, 271 (1966)).
The relevant factors are neither technical nor based upon the actions of legal technicians. They are
instead the factual and practical realities of everyday life which form the basis upon which

reasonable and prudent persons act. United States v. Kelly, 961 F.2d 524, 527 (5th Cir.1992).
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Probable cause is not required as to property in which the defendant had no privacy interest,
or for that which is in plain view. Thus, a defendant does not have an expectation of privacy in

whatever can be seen in plain view in the passenger compartment. State v. Johnson, 274 N.J. Super.

137 (App. Div.); cert. denied, 138 N.J. 265 (1994).

Here, the officer testified that the basis for the probable cause to search the vehicle was his
observations that a red solo cup was sitting in the front passenger door and that he smelled the odor
of raw marijuana emanating from the vehicle. There was no initial observation of an open container
in the defendant’s vehicle. From the displayed body camera footage, the Officer admonishes the
passenger when he notices the red solo cup, at the time he asks her to step out of the vehicle, which
is after he had searched and placed the defendant in the back of the police car. The Officer never
asks the defendant about the red solo cup or even mentions it when he was searching the defendant.
During the Officer’s testimony, he stated that he pointed out the red solo cup in the front passenger
door compartment when he asked the passenger to exit the vehicle to conduct a search of the
passenger. Thus, it is unlikely that the red solo cup was even seen until the Officer removed the
front passenger. Furthermore, from the video footage of the Officer’s approach and initial inquiry
this Court cannot find that the Officer was, in fact, in a position to observe the red Solo cup while
standing at the driver’s side door, with a driver’s side window partially open, with a larger-than-
average defendant sitting in the driver’s seat of a vehicle with a dark interior, and finally with
another passenger sitting in the front seat passenger of the vehicle.

This court recognizes that an officer viewing an alcohol container, such as a beer bottle, in
plain sight during a traffic stop can give rise to a search of the interior vehicle, among other things
such as outward signs of spilled alcohol. However, a red solo cup is entirely distinguishable from
a beer bottle. Beer bottles are manufactured for the purpose of selling beer to consumers. The same

is not true of a red solo cup. A red solo cup may hold alcohol or non-alcoholic beverages and is
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not limited to holding liquid. Furthermore, the contents of the red solo cup were never examined
nor preserved for testing to confirm it was alcohol. What the officer did, instead, was discard the
contents of the cup during the search of the passenger side of the vehicle. The testimony presented
during the suppression hearing is completely devoid of facts which support a reasonable suspicion
that the defendant and passengers possessed open containers of alcohol to establish the probable

cause necessary to conduct a search of the interior of the vehicle. State v. Woodson, 236 N.J.

Super. 537, 541 (1989). Therefore, when viewed in its totality, the red solo cup alone does not
establish a well-grounded suspicion that the defendant or the passengers had open containers of
alcohol in the vehicle. The search of the vehicle cannot be supported by a claim for a search of
“contraband” under these circumstances.

This brings the Court to the other claim for establishing probable cause—that the Officer
had probable cause to search the vehicle based on his statement that he smelled raw marijuana
emanating from the vehicle. The law is well-settled that “the smell of marijuana itself constitutes
probable cause ‘that a criminal offense ha[s] been committed and that additional contraband might

be present.”” State v. Nishina, 175 N.J. 502, 515-16 (2003) (quoting State v. Vanderveer, 285 N.J.

Super. 475, 479 (App. Div. 1995)). Therefore, “absent evidence the person suspected of possessing
or using marijuana has a registry identification card, detection of marijuana by the sense of smell,
or by other senses, provides probable cause to believe that the crime of unlawful possession of
marijuana has been committed.” State v. Myers, 442 N.J. Super. 287, 303 (App. Div. 2015).
Arguments that marijuana is no longer per se contraband are meritless. Marijuana remains
a controlled dangerous substance. N.J.S.A. 2C:35-2 and 2C:35-5(b)(10) to (12). “[TThe possession,
consumption, and sale of marijuana remains illegal except in the instance of a registered qualifying

patient who obtains medical marijuana from one of the limited numbers of [medical marijuana

alternative treatment centers].” Myers, 442 N.J. Super. at 302 (citing Caporusso v. N.J. Dep’t of
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Health & Human Servs., 434 N.J. Super. 88, 95-96 (App. Div. 2014)). Therefore, the detection of

an odor of marijuana continues to provide probable cause to believe that the crime of unlawful
possession of marijuana has been committed. Myers, 442 N.J. Super. at 303.
Nevertheless, New Jersey’s drug laws have undergone substantial changes since the

adoption of the New Jersey Compassionate Use Medical Marijuana Act,” N.J.S.A. 24:61-1-16

(hereinafter the “Medical Marijuana Act.) However, it has not yet resulted in a change in the

classification of marijuana as a Schedule I substance and as a result, it remains contraband per se.
Despite this, I am to assess the reasonableness of the officer’s actions in conducting the warrantless
search of the vehicle in this case. That assessment necessitates consideration of what, if any,
modifications have become necessary to the “plain smell” doctrine considering the passage of the
Medical Marijuana Act, N.J.S.A. 24:61-1 to -16.

The Medical Marijuana Act affords an affirmative defense to patients who are properly
registered under the statute and are subsequently arrested and charged with possession of
marijuana. N.J.S.A. 2C:35-18(a). The burden is on the defendant to prove the affirmative defense
by a preponderance of the evidence. N.J.S.A. 2C:35-18(a). The State is under no obligation to
negate an exemption under the Act. Possession of a registry identification card under the Medical
Marijuana Act “is an affirmative defense, not an element of the offense.” Myers, 442 N.J. Super.
at 302 (App. Div. 2015) (citing N.J.S.A. 2C:35-18(a)).

In this case, no claim had been made that defendant or anyone else in the vehicle was a
registered qualifying patient or otherwise authorized to possess marijuana under the Act. However,
also glaringly absent from the video and testimony of the Officer, is any reference or question from
the Officer regarding a medical marijuana card. In fact, in the bodycam footage the Officer can be
heard misstating the law that the smell of marijuana alone (emphasis added) gets them into the

vehicle for a search. This is in direct opposition from the Attorney General Guidance on the matter.
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Attorney General Medical Marijuana Enforcement Guidelines for Police, Dec. 6, 2012. “It is the

responsibility of the Attorney General to ensure the uniform and efficient enforcement of the
criminal laws.” Id. at 1, n.1. “These Guidelines focus on how a police officer—and especially an
officer assigned to patrol duty—should deal with an individual who appears to be in possession of
marijuana and who claims to be a medical marijuana patient. Id. at 1, n. 2.

It is reasonable to expect that the distinctive odor or raw or burning marijuana may

attract law enforcement attention to the vehicular transport and out-of-home use of

lawfully dispensed medical marijuana. It is therefore important for police officers

throughout the State to be able to distinguish the lawful use and possession of
medical marijuana in accordance with the New Jersey Compassionate Use Medical

Marijuana Act, from the unlawful use and possession of this controlled dangerous

substance. Id. at 1.

The guidelines further go on to advise that it may be appropriate for any officer to ask a
suspect whether he or she is a qualifying medical marijuana patient, since the answer to that
question may dictate the investigative steps that an officer should pursue. Id. at 8. The guidelines
explain that a patient in lawful possession of marijuana may not realize that the officer has detected
the odor of the medical marijuana, and that information may change the course of an investigation
and obviate the need for the officer to make an arrest and conduct a contemporaneous search of
the person. Id. at 9.

Moreover, whenever a police officer has reason to believe that medical marijuana has
recently been smoked in a vehicle by plain smell of burning marijuana, the officer is expected to
pursue all reasonable and necessary investigative steps to determine whether the vehicle operator
may be under the influence of marijuana. Id. at 10. Such an investigation may warrant ordering
the driver to exit the vehicle for sobriety testing. Id. at 11. However, no such sobriety tests were

conducted here. Instead, the occupants of the vehicle were searched upon their removal from the

vehicle without grounds to support a “Terry” frisk (as the officer never testified to being in fear
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for his safety due to a belief that the occupants were armed and presently dangerous), nor as a
“search incident to arrest” as the occupants were only placed under arrest after the gun was found.

The guidelines further go on to advise that police officers should follow the same general
investigative procedures and exercise the same type of charging restraint when confronted with
what is claimed to be lawfully possessed marijuana, just as any other prescription medication
would be. See Id. at 5, sect. 1.2. Under the reasonableness view, an officer who encountered
someone who possessed oxycodone, a Schedule II drug, would presumably ask if the individual
who possessed that drug had a valid prescription, i.e. could present bona fide proof that they legally
possessed what would otherwise be considered a Controlled Dangerous Substance. That same level
of inquiry is required when a police officer identifies a smell as “raw marijuana emanating from a
vehicle.” Reasonableness requires, at a minimum, some inquiry as to whether the marijuana is
legally possessed.

In the present matter, there was no inquiry by the Officer as to whether the defendant or
any of the passengers were carriers of a medical marijuana card. As a matter of fact, after obtaining
the defendants license and registration (having been pulled over for tinted windows and driving
slowly) and checking the same in his patrol vehicle, the Officer walked back to the car and asked
the defendant to get out to speak with him. The defendant complied with this request, but the
Officer proceeded to search defendant’s pockets absent any probable cause to do so. Not until the
Officer pulled out what appeared to be a “black and mild” did the officer mention marijuana. In
doing so, the officer did not state that he smelled or found any marijuana but only questioned the
defendant as to the last time “weed” was smoked in the car.

So, while the plain smell of marijuana, raw or burning, may create probable cause to search
an individual or their vehicle absent a warrant, pursuant to the Medical Marijuana Act, officers

should inquire of a suspect whether he or she is a holder of a medical marijuana card. While, it is
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incumbent upon the holder to provide the card as an affirmative defense, a person may not be
aware that an officer detects the smell of marijuana, and so it is proper for the officer to make a
reasonable investigation into the issue. The Attorney General Guidelines make clear:

Depending on the circumstances, however, it may be appropriate for any officer to

ask a suspect whether he or she is a qualifying medical marijuana patient, primary

caregiver, or Alternate Treatment Center/Medicinal Marijuana Program employee,

since the answer to that question may dictate the investigate steps that an officer

should pursue. By way of example, a patient or caregiver who is in lawful

possession of medical marijuana may not realize that the officer has detected the

odor of the medical marijuana, and thus may not know to volunteer information

concerning his or her status as a registered qualifying patient or primary caregiver.

Providing that information to an officer at the early stages of an investigative

detention might change the course of the police-citizen encounter and obviate the

need for the officer, for example, to make an arrest and conduct a contemporaneous

search of the person incident thereto. Id., page 8, section 2.1.

The Officer here made no inquiry concerning any possible medical use of marijuana
consistent with these Guidelines. As a result, it cannot be said that he made a reasonable
investigation into the matter. As stated above, reasonableness requires, at a minimum, some
inquiry as to whether the marijuana is legally possessed. Therefore, there is no evidence that
persuades the court that probable cause existed to search the vehicle without a warrant where the

Officer did not attempt to make a reasonable inquiry as he was required to do pursuant to the

Attorney General Guidelines.
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CONCLUSION
Since the Officer’s actions were not reasonable under the circumstances, the warrantless
search of the vehicle was invalid. Therefore, the pills and handgun seized subsequent to the illegal
search must be suppressed. For these reasons, the defendant’s motion to suppress evidence seized

is GRANTED. I reserve my right to supplement or amend this decision.

Respectfully,

F T Faring

Honorable Pedro J. Jimenez, Jr., J.S.C.

PJI/JA

Enc. Order
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HONORABLE PEDRO J. JIMENEZ, JR., J.S.C. ORDER

SUPERIOR COURT OF NEW JERSEY OF
CRIMINAL DIVISION THE
COURT
State of New Jersey Ind./Acc./Complt. #; 20-02-00340-
vs. 19006228
PROMIS #:
Gary Worrell

Defendant

ATTORNEYS: For the State: Dana M. Morton, Esq., Assistant Prosecutor

For the Defendant: Ronald J. Ricci, Esg.

DATE: November 12, 2020

THIS MATTER having been brought before the Court by way of; @ motion to suppress filed by
the defendant

AND THE COURT having considered: the written submissions of all parties, the facts

established at the plenary hearing held, the video recording of the incident, and the

arguments of all parties

IT IS HEREBY ORDERED: the motion to suppress is granted for the reasons stated on the

record during today's status conference, supplemented by those within the decision to

P Torg@e

Honorable Pedro J. Jimenez, Jr., J.S.C.
Superior Court of New Jersey

this Order is attached,

Gary Worrell November 12, 2020
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